
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL  
CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA 

CIRCUIT CIVIL DIVISION 

CASE NO.: 2021-015089-CA-01  
SECTION: CA 43   
JUDGE: Michael Hanzman  

In Re:  
Champlain Towers South Collapse Litigation  
       / 

STANTEC ARCHITECTURE, INC.’S MOTION TO DISMISS COUNTS  
XII (SIC) AND XIII (SIC) OF CHAMPLAIN TOWER SOUTH  

CONDOMINIUM ASSOCIATION, INC.’S AMENDED CROSSCLAIM 

Introduction 

Stantec Architecture, Inc. (“Stantec”) moves to dismiss of Counts XII (sic) and XIII (sic)1 

of the Champlain Tower South Condominium Association, Inc.’s (the “Association”) Amended 

Crossclaim (“CC”).  Florida law has repeatedly held that an architect has no duty to ensure safe 

construction procedures.  The courts recognize that participants to a construction project have 

distinct roles and responsibilities as reflected in applicable contract documents. The allegations in 

the CC assert that Stantec owed a duty to protect the Association from the alleged negligent acts 

of other project participants.  Applicable contract language long used in the construction industry 

and consistently interpreted by the courts takes precedence over these conclusory allegations.  The 

case law interpreting these contract provisions demonstrate that the Association has not properly 

alleged and cannot establish that Stantec owed it a duty to ensure that construction procedures 

were safely performed.  Participation in a project and knowledge of the activities of others alleges 

at most passive conduct which is insufficient to support a claim.  If another rule applied, exposure 

 
1 The Crossclaim contains two Count XII and two Count XIII.  This motion obviously addresses the counts against 
Stantec. 
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to liability for the alleged active negligence of others would necessitate a web of crossclaims that 

would be difficult to untangle.2  Also, as will be addressed below, the position stated by Stantec 

herein is supported by the essentially nearly identical position asserted by the Association in its 

Second and Third Affirmative Defenses relying upon express limitations of liability provisions in 

the condominium documents. 

I. Motion to Dismiss Standard 

“The primary purpose of a motion to dismiss is to request the trial court to determine 

whether the complaint properly states a cause of action upon which relief can be granted and, if it 

does not, to enter an order of dismissal.”  Fox v. Prof’l Wrecker Operators of Fla., Inc., 801 So. 

2d 175, 178 (Fla. 5th DCA 2001).  Florida Rule of Civil Procedure 1.110(b) requires the pleading 

of the ultimate facts on which a plaintiff’s claims rest: “A pleading which sets forth a claim . . .  

shall contain . . . a short and plain statement of the ultimate facts showing that the pleader is entitled 

to relief . . . .”  (Emphasis added).   

A plaintiff must allege not only the elements of the claim, but also the ultimate facts 

supporting each element:   

The complaint must set out the elements and the facts that support them so that 
the court and the defendant can clearly determine what is being alleged.  The 
complaint . . . must set forth factual assertions that can be supported by evidence 
which gives rise to legal liability. 

Barrett v. City of Margate, 743 So. 2d 1160, 1162 (Fla. 4th DCA 1999) (Emphasis added) (citation 

omitted); see also Clark v. Boeing Co., 395 So. 2d 1226, 1229 (Fla. 3d DCA 198).  “It is insufficient 

 
2 This motion addresses the claims arising out of Stantec’s alleged responsibility to ensure safe construction procedures 
such as excavation, compaction, pile driving, and dewatering activities and to warn others about deficiencies in those 
procedures.  Stantec acknowledges, at the initial pleading stage, that, if the Association could allege that a design 
prepared by Stantec, itself, caused harm, Stantec would not meet the standard applicable to a motion to dismiss on 
such a claim.   
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to plead opinions, theories, legal conclusions or argument.”  Id.; see also Davis v. Bay Cnty. Jail, 

155 So. 3d 1173, 1177 (Fla. 1st DCA 2014) (“Under Florida procedural law, a complaint that 

simply strings together a series of sentences and paragraphs containing legal conclusions and 

theories does not establish a claim for relief.”).  These pleading requirements exist “so that the trial 

judge in reviewing the ultimate facts alleged may rule as a matter of law whether or not the facts 

alleged are sufficient as the factual basis for the inferences the pleader seeks to draw and are 

sufficient to state a cause of action.”  Beckler v. Hoffman, 550 So. 2d 68, 71 (Fla. 5th DCA 1989).  

Where the allegations of the complaint are contradicted by the exhibits, the plain meaning 

of the exhibits will control.  Ginsberg v. Lennar Fla. Holdings, Inc., 645 So. 2d 490, 494 (Fla. 3d 

DCA 1994).  The conclusions of the pleader, as to the meaning of the exhibits attached to the 

complaint, are not binding on the court.  See N.C. Brandon v. County of Pinellas, 141 So.2d 278 

(Fla.1962).  A court should “not accept internally inconsistent factual claims, conclusory 

allegations, unwarranted deductions, or mere legal conclusions.”  Gallego v. Wells Fargo Bank, 

N.A., 276 So. 3d 989, 990 (Fla. 3d DCA 2019) (citing W.R. Townsend Contracting, Inc. v. Jensen 

Civil Constr., Inc., 728 So. 2d 297, 300 (Fla. 1st DCA 1999).  Application of these standards to 

the Association’s CC requires dismissal of Counts XII and XIII against Stantec. 

II. Count XII and XIII Allege Negligence Arising from Construction Means, 
Methods, Procedures and Safety Precautions 

The claims against Stantec arise out of the contractor’s means, methods, procedures and 

safety precautions.  The Association alleges that Stantec’s agreement to assist 8701 Collins 

Development LLC (the “Developer”) with construction administration gave rise to a duty to it.  

The Association summarizes the alleged source of Stantec’s duty in ¶ 517 of the CC, which states: 

Stantec was the architect of record for the Eighty-Seven Park project and was a 
Construction Administrator for the project.  Stantec was present onsite daily and at 
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ongoing meetings with the owner and contractor where the construction activities 
and complaints from CTS were discussed.  Thus, Stantec had extensive knowledge 
of all construction activities performed on site and was intimately involved with 
the construction activities primarily discussed herein, including but not limited to 
pile driving, dewatering, excavation, and site compaction procedures.  

Id. (Emphasis added). 3 

Stantec was not responsible for pile driving, dewatering, excavation, and site compaction 

procedures.  There is not even a conclusory allegation suggesting that Stantec designed, performed, 

or controlled the sheet piling, excavation, dewatering or compaction, all of which are Contractor 

controlled means and methods from start to finish. 

The Developer contracted with John Moriarty & Associates of Florida, Inc. (“JMA”) to act 

as the general contractor for the Eighty-Seven Park project (the “Project”).  CC ¶ 16.  JMA 

contracted with ASAP, Inc. to install sheet piling on the Project.  CC ¶ 146.  Per the October 2015 

proposed Dewatering Plan, Florida Civil, Inc. prepared the dewatering plans and procedures.  CC 

¶¶ 248-255.  The Developer also contracted with NV5, Inc. to act as the geotechnical engineer and 

inspector on the Project.  CC ¶¶ 18, 108 and 428-29. NV5 retained Geosonics, Inc. to perform on-

site vibration monitoring during construction activities at the Project.  CC ¶ 551.  

III. Stantec Did Not Owe the Association a Duty With Regard to These Procedures. 
 

A. Stantec’s Contract Establishes the Scope of Its Undertaking. 

Absent a contractual undertaking, an architect has no construction administration duties.  

The common law does not provide a duty for a design professional to perform such services.  

Valiente v. RJ Behar & Co., Inc., 254 So.3d 544, 549 (Fla. 3d DCA 2018).  In Valiente, a majority 

of the Third DCA affirmed summary judgment holding that the design professional was not 

obligated to provide construction administration services absent a contractual undertaking.  Id. at 

 
3 The CC also excerpts and paraphrases the Stantec contract with the Developer in ¶ 518. 
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549 (no duty existed because “…there is no evidence that a purchase order was submitted by the 

City to R.J. Behar requiring R.J. Behar… to perform construction administration services” 

[emphasis added]).  See also, Van Ness v. Independent Const. Co., 392 So.2d 1017, 1019-1020 

(Fla. 5th DCA 1981)(alleging failure to ensure safe construction practices was insufficient where 

“appellant has failed to demonstrate either a contractual or a common-law duty on the part of Sears 

to supervise the construction”).   

Furthermore, a claim based on a contractual undertaking must be strictly limited to the 

actual undertaking and not expanded beyond the contractual scope.  Glickman v. Kindred Hospitals 

East, LLC, 314 So.3d 630 (Fla. 3d DCA 2021).  In Glickman, the Third DCA rejected the plaintiff’s 

argument that the defendant security company’s duty to protect hospital employees should be 

expanded to require protection of others.  The Court easily rejected this argument citing  Robert-

Blier v. Statewide Enters., Inc., 890 So. 2d 522, 523–24 (Fla. 4th DCA 2005) which held “an 

independent contractor hired by the owner of premises to provide some—but not full—security 

services can[not] be liable for failing to do more than it contracted to do”).  Id. at 633. (Emphasis 

added.)   

The position stated by Stantec herein is supported by the essentially identical position 

asserted by the Association in its Second and Third Affirmative Defenses to the Plaintiffs’ claims.  

There the Association contends that the Third Amended Complaint is barred, in whole or in part, 

by Section 10.2 of the Amended and Restated Declaration of Condominium of Champlain Towers 

South Condominium (limitation of liability of the Association) and Article 12 of the Amended and 

Restated By-laws of the Champlain Towers South Condominium (Limitation of Liability).  That 

is, the Association’s liability is limited by its express undertakings in the operative documents 

defining its role and responsibilities.  The Association is bound by the legal precedent establishing 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005899470&pubNum=0000735&originatingDoc=I9c63fa30504711eb8a6f9ded7b40efb4&refType=RP&fi=co_pp_sp_735_523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_523
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005899470&pubNum=0000735&originatingDoc=I9c63fa30504711eb8a6f9ded7b40efb4&refType=RP&fi=co_pp_sp_735_523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_523


6 
 

the same principle regarding Stantec’s contractual undertakings. 

Accordingly, Stantec cannot be held to account for the failure to ensure safe construction 

procedures when its contract expressly excluded such services regardless of contrary conclusory 

allegations.  The existence of a duty of care in a negligence action is a question of law.  McCain 

v. Fla. Power Corp., 593 So.2d 500,502 (Fla. 1992); Hanrahan v. Hometown Am., LLC, 90 So.3d 

915, 917 (Fla 4th DCA 2012).  The Third DCA’s decisions resolutely maintain the rule of law that 

the Association cannot defeat a motion to dismiss by disregarding the same contract upon which 

they rely.  See CC ¶ 518.  Ginsberg at 494; Blue Supply Corp. v. Novos Electro Mechanical Inc., 

990 So.2d 1157, 1159 (Fla. 3d DCA 2008) citing Hunt Ridge at Tall Pines, Inc. v. Hall, 766 So.2d 

399, 401 (Fla. 2d DCA 2000) (“Where complaint allegations are contradicted by exhibits attached 

to the complaint, the plain meaning of the exhibits control and may be the basis for a motion to 

dismiss”).  Furthermore, because the Association clearly quotes from and relies upon the 

contractual undertakings of Stantec (CC ¶ 518), it is appropriate to consider the terms of the entire 

contract between Stantec and the Developer on a motion to dismiss.  One Call Property Services, 

Inc. v. Security First Ins. Co., 165 So.3d 749, 752 (Fla. 2d DCA 2015) citing Veal v. Voyager 

Prop. & Cas. Ins. Co., 51 So.3d 1246, 1249 (Fla. 2d DCA 2011) (“Where the terms of a legal 

document are impliedly incorporated by reference into the complaint, the trial court may consider 

the contents of the document in ruling on a motion to dismiss”).4   

B. Stantec Did Not Undertake to Ensure Safe Construction Procedures. 

Well-established Florida law requires the conclusion that Stantec did not owe a duty to the 

Association.  The Association asserts that Stantec’s alleged role as a “construction administrator” 

 
4 In fact, Rule 1.130 required the Association to attach or incorporate by reference the Agreement for Professional 
Design Services. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000471010&pubNum=735&originatingDoc=I7eb9dabc7f3011ddb7e583ba170699a5&refType=RP&fi=co_pp_sp_735_401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_401
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000471010&pubNum=735&originatingDoc=I7eb9dabc7f3011ddb7e583ba170699a5&refType=RP&fi=co_pp_sp_735_401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_401
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024433445&pubNum=0003926&originatingDoc=Ia3d9ed36ff4211e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_3926_1249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1249
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024433445&pubNum=0003926&originatingDoc=Ia3d9ed36ff4211e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_3926_1249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_1249
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gave rise to a duty to protect it from allegedly unsafe construction procedures. CC ¶¶522, 525, 

530. Alternatively, the Association alleges that this duty arose from Stantec’s alleged undertaking 

to ensure that the work was completed in accordance with the Construction Documents.5  CC ¶¶ 

518, 519.  Courts in Florida and elsewhere have rejected such arguments. 

The Agreement for Professional Design Services between the Developer and Stantec 

attached as Exhibit 1, includes the following terms: 

2.7.2  Architect shall assist Owner in providing administration of the Construction 
Contract as set forth below and in the Construction Contract.  As more particularly 
described below, Architect shall engage in the following during the Construction 
Administration Phase: 

.1 Conduct Site visits with its subconsultants as often as necessary, but no 
less than once per week, to ensure that the work is being completed in 
accordance with the Construction Documents, and to review construction 
milestone events as requested by Owner and as appropriate to confirm 
general conformance to the design intent and the Construction Documents. 

.3 Participate in conference calls as often as necessary to review 
construction activities and respond to Contractor’s questions regarding the 
Project, including questions regarding design issues and visit the Site as 
directed by Owner to monitor Contractor’s workmanship. 

2.7.4  Architect shall visit the Site with its Subconsultants at intervals appropriate 
to the stage of construction as outlined in paragraph 2.7.2, or as otherwise agreed 
by Owner and Architect in writing, to (1) become familiar with, and to keep Owner 
informed about, the progress and quality of the Work completed, (2) use its diligent, 
professional efforts to guard Owner against defects and deficiencies in the Work, 
and (3) determine in general if the Work is being performed in a manner indicating 
that the Work, when fully completed, will be in accordance with the Construction 
Documents.  However, Architect shall not be required to make exhaustive or 
continuous on-Site reviews to check the quality or quantity of the Work.  
Architect shall keep Owner informed of the progress and quality of the Work, and 
shall promptly advise Owner of any defects and deficiencies in the Work 
discovered by Architect.  Architect shall submit to Owner a written report 
subsequent to each such on-Site visit.  Additionally, Architect shall prepare and 

 
5 Construction Documents is a defined term that refers to “the plans, drawings and specifications[] prepared by 
Architect…”  Agreement for Professional Design Services ¶ 1.2.7 (emphasis added). Documents prepared by NV5, 
Geosonics, and Florida Civil are not Construction Documents.  
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deliver to Owner, on a weekly or bi-weekly basis (depending on the stage of 
construction and Project needs) a report describing the progress of the Work. 

2.7.5  Architect shall not have control over or charge of, and shall not be 
responsible for construction means, methods, techniques, sequences or 
procedures, or for safety precautions and programs in connection with the Work; 
provided, however, Architect shall inform Owner and Contractor of any of the 
foregoing means, methods, techniques, sequences and procedures which Architect 
observes and which do not conform to the Construction Documents.  Provided 
Architect has complied with Paragraph 2.7.2.1, Architect shall not be responsible 
for Contractor’s schedules or Contractor’s failure to carry out the Work in 
accordance with the Construction Contract or the Construction Documents; 
provided, however, Architect shall inform Owner if Architect becomes aware that 
Contractor has failed, or may likely fail, to comply with the scheduling 
requirements of the Construction Documents.  Architect shall not have control 
over or charge of acts or omissions of Contractor, subcontractors, or their 
respective agents or employees, or of any other persons performing portions of 
the Work. 

The four (4) “architect shall not” provisions establish that Stantec did not have control or charge 

of the means, methods and safety procedures and/or the acts or omissions of the contractor.  

Likewise, Stantec was not responsible for the contractor’s failure to carry out the work in 

accordance with the Construction Contract or Documents. 

Furthermore, the Construction Agreement between the Developer and JMA provided the 

Developer with the authority to stop the work, while the Agreement for Professional Design 

Services prohibited Stantec from exercising such authority absent a separate written instrument 

signed by the Developer and Stantec.  See, Construction Agreement at ¶ 8.3 and Agreement for 

Professional Design Services at ¶ 2.7.3.   

These and similar contract terms have been interpreted to benefit the Owner by providing 

a check that the completed work of the contractor will conform to the contract documents.  Courts 

routinely hold that these contract terms do not create a duty to protect third parties from safety 

hazards resulting from the performance of the work.  In Vorndran v. Wright, 367 So.3d 1070 (Fla. 
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3d DCA 1979), a construction-site injury case, the Third DCA upheld summary judgment in favor 

of an architect.  In Vorndran, the Third DCA examined similar contract language and held: 

This did not impose a duty on the architect to supervise the day-to-day work or to 
determine whether or not safety regulations were complied with. It was the prime 
responsibility of the architect to determine that the construction was completed in 
accordance with the plans and specifications. [Internal citations omitted]. It is 
generally the prime responsibility of the employer to comply with the safety 
regulations. Section 440.56, Florida Statutes (1971). The architect, therefore, 
would not normally be liable for the failure of the employer to comply with safety 
regulations, unless his contract of employment for supervision imposes upon 
him a duty and responsibility to supervise and/or control the actual method of 
construction utilized by the contractor. Greer v. Bennett, 237 So.2d 311 (Fla. 4th 
DCA 1970); Conklin v. Cohen, 287 So.2d 56 (Fla.1973). In such a case his liability 
would be predicated on the negligent performance of his contractual duties. 
However, in the instant case, the architect’s contract of employment for supervision 
only obligates the architect to visit the construction site periodically to verify that 
the construction is in accordance with drawings and specifications. He has no 
control over the method of construction utilized and there is no showing that he 
attempted to do so. Based on these undisputed facts, the architect cannot be held 
liable for any failure of the contractor to comply with required safety regulations. 
[Internal citations omitted]. 

Id. at 1071 (Emphasis supplied).   

Similarly, in Skow v. Department of Transportation, 468 So.2d 422 (Fla. 1st DCA 1985) 

the Court held that the Department of Transportation did not have a duty to eliminate unsafe 

conditions that it knew or should have known would expose workers to a substantial risk of harm.  

Id. at 423.  In rejecting plaintiff’s argument, the Court ruled that “although DOT actively 

participated in the inspection of work done by Capelletti, this was done only to ascertain the results 

of the work and not to control the method of performance or to insure Capelletti’s compliance with 

safety regulations.”  Id. at 424 (Emphasis added).  In that same year, Swartz v. Ford, Bacon & 

Davis Constr. Corp., 469 So.2d 232, 233 (Fla 1st DCA 1985), another long-standing case 

concluded: “Unless the contract herein imposes upon Ford a duty and responsibility to supervise 

and/or control the actual method of construction utilized by B.E. & K., it cannot be held liable for 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS440.56&originatingDoc=Iaf5eb94d0d4711d9821e9512eb7d7b26&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=84ad42cb8b6d4eaebc6c17ac6908ca98&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970141563&pubNum=735&originatingDoc=Iaf5eb94d0d4711d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=84ad42cb8b6d4eaebc6c17ac6908ca98&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970141563&pubNum=735&originatingDoc=Iaf5eb94d0d4711d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=84ad42cb8b6d4eaebc6c17ac6908ca98&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973136652&pubNum=735&originatingDoc=Iaf5eb94d0d4711d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=84ad42cb8b6d4eaebc6c17ac6908ca98&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122168&pubNum=735&originatingDoc=I3dd60b3b0d9b11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=db37df4757604cdf95cf2dddcec029b8&contextData=(sc.UserEnteredCitation)
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that contractor’s failure to comply with required safety regulations”; See also, City of Miami v. 

Perez, 509 So.2d 343, 349-50 (Fla. 3d DCA 1987) (applying the ruling of Swartz to conclude that 

the inspector’s contract controlled the existence and scope of its duty.) 

In Moore v. PRC Engineering, Inc., 565 So.2d 817 (Fla. 4th DCA 1990), the court looked 

to the applicable contract documents to determine the scope of the engineer’s undertaking.  In 

Moore, the relevant contract language, absent in the present case, provided: 

The ENGINEER will appoint such inspectors as are necessary to observe the 
amount, quality and character of the materials to be supplied or to inspect the 
execution of the work contemplated under this Contract. When in the judgement of 
the inspectors, the work or materials are being furnished in a manner considered 
hazardous to persons or property they shall have the power to stop the work, 
which shall not be resumed until the ENGINEER has rendered his decision upon 
the matter. The provision of this clause shall not relieve the CONTRACTOR for 
the sole responsibility of any injury or damage that may result. 

Id. at 819 (emphasis added).  Based on this language, the court held: “According to the terms of 

these provisions, PRC had a contractual duty to control, monitor, guide and inspect the work as it 

was being completed and to see that the job was done safely.”  Id.   

Moore represents the application of long-standing Florida law to facts that are vastly 

different than the allegations here.  Stantec did not have the same contractual obligations found to 

be controlling in Moore, did not have the power to stop the work, and did not have the obligation 

to review the circumstances and render a decision prior to work resuming. 

Other states likewise follow the rule that a design professional does not have a duty to 

protect third parties from injury due to construction activities.  One such decision from the 

Supreme Court of Iowa is particularly illustrative and factually similar to the present case.  In 

Shepherd Components, Inc. v. Brice Petrides-Donohue & Associates, Inc., 473 N.W.2d 612 (Iowa 

1991), the owner of a building damaged by an adjacent construction project sued the contractor 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991126916&pubNum=0000595&originatingDoc=Ieb3440c1a6b211d98792f8ebfc78abb8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991126916&pubNum=0000595&originatingDoc=Ieb3440c1a6b211d98792f8ebfc78abb8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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(Peterson) and an engineer (Brice) for damages arising from sheet piling and excavation activities.  

Based on contract language remarkably similar to the Agreement for Professional Design Services 

here, the Supreme Court of Iowa held that the engineer did not owe a duty to protect the adjacent 

property against damage resulting from allegedly unsafe construction procedures.  The Court 

confirmed its view by reference to the construction contract as well, holding: 

The respective duties of the participants in the sewer project can also be gleaned 
from the contract and bid specifications between Peterson and the City. Under the 
contract between Peterson and the City, Peterson was required to shore up, secure, 
and protect all foundations adjacent to the areas of excavation. As noted previously, 
Peterson engaged an independent engineering firm to determine methods of 
construction that would provide for safe excavation adjacent to plaintiff’s building. 
This contract placed the entire responsibility for avoiding damage to adjoining 
property owners on Peterson. If such damages occurred, Peterson agreed to 
indemnify the City. 

Id. at 615-16.6  Accordingly, neither the allegation that Stantec was a “construction administrator” 

nor its agreement to ensure the Work was completed in accordance with the Construction 

Documents gives rise to a duty to protect third parties from allegedly unsafe construction 

procedures, under either theory pled, negligence or strict liability. 

C. Stantec’s Alleged Knowledge of Risks Does Not Give Rise to a Duty to the 
Association. 

 
The Association’s assertion that knowledge of the risk of unsafe construction procedures 

 
6 The Construction Agreement further defines the role of the Contractor and limits Stantec’s responsibility as 
established in Paragraph 2.7.2 of the Agreement for Professional Design Services, infra at p. 6, above.  The 
Construction Agreement for the Project provides that the “Contractor shall supervise and direct the Work” and “shall 
be solely responsible for all construction means, methods, techniques, sequences and procedures…”  Construction 
Agreement ¶10.3.1.  It further provides that “Contractor shall be solely responsible for safety on the Project” including 
compliance with all Governmental Requirements.  Id. at ¶15.12.10.  The Association alleges that one such 
Governmental Requirement are OSHA requirements for shoring, bracing or underpinning to ensure the stability of 
adjoining structures.  CC ¶ 121-123.  The Construction Agreement also provides that “Contractor shall use reasonable 
effort to prevent loss or damage to other property at the Site or adjacent thereto…Should any damage to other property 
at the Site or adjacent thereto be caused, either by Contractor’s failure to reasonably and properly protect the Work 
and/or by Contractor’s performance of the Work, then Contractor shall immediately repair such damage…” 
Construction Agreement ¶10.14.3.  Similarly, the Construction Agreement provides: “Contractor shall be responsible 
for initiating, maintaining, and supervising all safety precautions and programs in connection with the Work and 
complying with Governmental Requirements.”  Id. at ¶10.17. 
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created a duty for Stantec to protect it from those risks (CC ¶ 524) has been rejected.  It is settled 

law that “knowledge of the risks” does not give rise to a duty on the part of the architect.  In Skow 

v. Department of Transportation, 468 So.2d 422 (Fla. 1st DCA 1985), the court held that, 

notwithstanding its active inspection of and right to stop the work, the DOT had no duty to 

“eliminate unsafe working conditions that DOT knew or should have known would expose workers 

to a substantial risk of harm” where the contract did not impose an explicit obligation to inspect to 

ensure compliance with safety requirements.  Id. at 424. 

D. Stantec’s Alleged Passive Conduct Is Insufficient to Sustain Counts XII and XIII. 
 

If the Association is allowed to proceed on a theory that Stantec was required to prevent 

others from performing allegedly dangerous construction procedures, Stantec will stand exposed 

to damage for at most passive conduct.  The Third DCA has rejected liability on this basis under 

similar facts.  City of Miami v. Perez, 590 So.2d. 343, 346 (3d DCA 1987) (citing Conklin v. 

Cohen, 287 So.2d 56, 60 (Fla. 1973).  There, the Third DCA cited to a long line of cases to support 

its holding.  The ruling is equally applicable to the motion to dismiss stage. 

The Association alleges that Stantec’s alleged knowledge of the acts of others (i.e., “Terra 

Defendants, JMA, NV5 and DeSimone”), as repeated throughout the CC, required Stantec to 

protect it from the alleged negligent acts of others.7  Under that paradigm, these other actors would 

potentially owe indemnity to Stantec.  The implications of allowing the Association to proceed on 

a negligence count that is in form and substance a vicarious liability theory (which properly must 

be denominated as such) are far reaching in terms of added complexity to this action.  Therefore, 

these pleading deficiencies require dismissal as to both counts against Stantec. 

 
7 See CC, allegations spread throughout ¶¶ 38 – 296.  At no point in those paragraphs is Stantec named or identified 
as a party that engaged in the acts or omissions alleged.  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122168&pubNum=735&originatingDoc=I3dd60b3b0d9b11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=db37df4757604cdf95cf2dddcec029b8&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122168&pubNum=735&originatingDoc=I3dd60b3b0d9b11d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=db37df4757604cdf95cf2dddcec029b8&contextData=(sc.UserEnteredCitation)
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IV. The Association Has Not Alleged that Stantec Breached the Standard of Care. 

The failure to allege a breach of the standard of care is sufficient reason to dismiss the CC 

as to Stantec.  Stantec’s duty was to perform its services in accordance with the standard of care 

used by similar professionals in the community under similar circumstances.  PBSJ, Inc. v. Monroe 

County, 851 So.2d 908, 910 (Fla. 3d DCA 2003).8  The Association does not allege that Stantec 

breached the standard of care.  It is well established that courts will not “by inference on inference 

or speculation supply essential averments that are lacking.”  Alvarez v. E & A Produce Corp., 708 

So. 2d 997, 1000 (Fla. 3d DCA 1998).  Unpled elements “may not be inferred from the context of 

the allegations.” Myers v. Myers, 652 So.2d 1214, 1215 (Fla 5th DCA 1995), see also, Magner v. 

Merrill Lynch, 585 So.2d 1040, 1043 (Fla. 4th DCA 1991)(a trial court may not cure a deficient 

pleading by inserting an essential element by inference), review denied 598 So.2d 77 (Fla. 1992).9 

V. The Association Fails to Plead a Basis for Standing to Sue For Non-Unit Owner 
Claims, or Unit Owner Personal Injury or Personal Property Damage Claims. 

The Association’s CC is conspicuously silent as to its standing to assert the same claims as 

those asserted by the Plaintiffs in the Third Amended Complaint.  Dismissal is required, or at a 

minimum a more definite statement, at this juncture due to the accelerated pace of this case and 

the unique relationship of the claims of the Plaintiffs’ and the Association.  The absence of 

allegations of the basis of the Association’s standing unduly frustrates efficient discovery of the 

Association’s claims, which will be a moving target without the certainty of a proper pleading. 

 
8 See also, Trikon Sunrise Assocs., LLC v. Brice Bldg. Co., 41 So.3d 315, 318 (Fla. 4th DCA 2010); Lochrane Eng’g, 
Inc. v. Willingham Realgrowth Inv. Fund, Ltd., 552 So.2d 228, 232 (Fla. 5th DCA 1989); CH2M Hill Southeast, Inc. 
v. Pinellas Cnty., 698 So.2d 1238, 1240 (Fla. 2d DCA 1997).  
9 Other pleading defects require dismissal but will be addressed only briefly in light of the substantive grounds for 
dismissal addressed above. Specifically, the CC improperly incorporates by reference all of the preamble allegations, 
¶¶ 1 through 296 into Counts XII and XIII against Stantec.  Those paragraphs are directed at defendants other than 
Stantec, and inclusion of those paragraphs creates internal contradictions and repugnancy that cannot be disregarded 
on the basis of expediency or otherwise.  Similarly, Count XII recites alleged breaches of duties that have not been 
alleged against Stantec and therefore cannot be maintained without correction. CC, ¶ 533, subsections a. – vv.   
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The Association is positioned as a defendant that is also seeking to shift and thereby 

increase the liability of the other defendants on the same identical grounds as those asserted by the 

Plaintiffs.10  Defining the Association’s theory of recovery is not an issue of the measure or amount 

of damages; it involves instead the issue of the nature of the Association’s cause of action.  For 

instance, since it appears that the Plaintiffs are asserting rights to the same losses as those 

encompassed by the CC, it may be that some portion of the Association’s claim is a passive pass-

through indemnity claim as opposed to a claim for loss of property owned solely by the 

Association.  The Association cannot be heard to object to being required to plead with sufficient 

specificity in its crossclaim to clearly state the distinctions between its claims and those of the 

Plaintiffs. 11 

In a less accelerated case, the issues of uncertain pleading potentially could be addressed 

in due course, but here, the discovery period does not permit deferring the need for a pleading 

asserting the actual nature of the Association’s claims.  The Association’s inadequate allegations 

would also cause undue prejudice to Stantec by unnecessarily complicating attempts to address 

these issues through appropriate dispositive motions. 

Conclusion 

Based on the foregoing legal principles, the Association has not stated causes of action 

against Stantec and, therefore, dismissal is warranted as to both Counts XII and XIII of the 

Amended Crossclaim.  Alternatively, the Association must be required to transparently plead the 

 
10 A similar relationship in the context of a settlement agreement under which a settled defendant remains in the case 
is referred to as a Mary Carter Agreement, which is prohibited under Florida law.  Dosdourian v. Carsten, 624 So.2d 
241, 247-48 (Fla. 1993) 
11 The caselaw does not appear to address any situation where an association and a separate class of plaintiffs were 
permitted to assert the same or overlapping affirmative claims at any point in a litigation. See Trintec Construction v. 
Countryside Village Condominium, 962 So.2d 277, 280, 281 (3d DCA 2008) (recognizing unit owners’ right to 
intervene and defend under Section 718.119(3) Fla. Stat.) 



15 
 

basis for standing to maintain the claims asserted in the Amended Crossclaim that appear to be 

duplicative of the Plaintiffs’ claims. 

Dated: April 13, 2022    Respectfully submitted, 

WEINBERG WHEELER HUDGINS, GUNN & DIAL, 
LLC 
3350 Virginia Street, Suite 500 
Miami, FL 33133 
(P) 305.455.9500 
(F) 305.455.9501 
 
/s/     Ross D. Ginsberg     
Ross D. Ginsberg (GBN 705121) Pro Hac Vice 
Michael A. Hornreich (FBN 379972) 
Harold Lang, III (FBN 21060) 
Email:  rginsberg@wwhgd.com  
Email:  mhornreich@wwhgd.com  
Email:  hlang@wwhgd.com 
Attorneys for Defendant Stantec Architecture, Inc. 
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