
Weiss Serota Helfman Cole & Bierman, P.L. 
 

IN THE CIRCUIT COURT OF THE 
11TH JUDICIAL CIRCUIT IN AND FOR 
MIAMI-DADE COUNTY, FLORIDA 
 
CIRCUIT CIVIL DIVISION 
 
CASE NO. 2021-015089-CA-43 

In Re: 
 
CHAMPLAIN TOWERS SOUTH  
COLLAPSE LITIGATION 
      / 
 

TOWN OF SURFSIDE’S MOTION 
TO APPROVE COST ALLOCATION PROPOSAL 

 
The Town of Surfside, Florida (“Town”) as an interested party, 

government body, and potential party to this action, hereby moves 

for entry of an order: (1) permitting the Town to share 10% of the cost 

of the destructive inspections; (2) capping that cost at $500,000 

pending further review by the Town; and (3) allowing the Town to 

choose not to participate in the destructive inspections any further 

should the expense reach or exceed the proposed cap. IN support, 

the Town states as follows: 

INTRODUCTION 
 

The Town has stated and consistently maintained, since the 

Champlain Towers South (“CTS”) tragedy occurred, that it holds an 

obligation to ensure the health, safety and welfare of its residents.  It 
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believes that it has a duty to find out what happened on behalf of its 

residents, which include the victims and survivors of the CTS 

collapse. To that end, before anyone else (including Miami Dade 

County) the Town hired one of the best experts in the world to 

investigate the cause. The Town, at that time, had every intention of 

developing a protocol and paying for the needed investigation, the 

results of which it intended to share with the world. 

Unfortunately, the Town’s intentions were overcome by Miami 

Dade County’s decision to exclude everyone, except NIST, from the 

site of the collapse. Following that, this action began, giving the Court 

full control over the site both because of its jurisdiction and the 

appointment of a receiver. The Town has never been made a party 

and, consequently, its ability to pursue its investigation has been 

restricted and limited. 

The Town recognizes that the Court exercised discretion, which 

it was not required to do, to allow the Town’s expert to participate in 

the inspection protocols. Unfortunately, participation alone is not 

enough. The Town also needs access to the information produced by 

the joint inspection in order to achieve its stated goals. While the 
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Town has always been prepared to pay a significant sum for that 

information, the nature of this dispute has caused that sum to not 

only become highly uncertain, but potentially five times greater than 

expected; and possibly even more.  This is not tenable for the Town 

or other smaller, potential parties. 

The Town simply cannot bear a full equal share of that cost, 

especially given the open-ended and preliminary estimates offered by 

the existing parties. The Town is willing to participate at a fixed 

percentage of 10% of the costs or $500,000, whichever is less.  The 

Town also needs the choice to cease its participation should it deem 

it necessary or prudent to withdraw.  

The Town’s proposal is reasonable under the circumstances.  

Among those circumstances is the Town’s dual role as a government 

entity and as a potential party that may need to present a case at 

trial. There should be no question that the Town has a moral and 

ethical obligation to its residents to determine what happened and 

make any necessary changes to its ordinances, even if it lacks a 

constitutional right to do enter the property and inspect on its own.  
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The Town knows that there is a high risk that the inspection 

results will be lost if the action settles without a final determination 

as to what that information discloses. Only the Town, in its role as a 

government, has an interest in what that information contains that 

will continue beyond global settlements, should those occur.  

The Town is aware that NIST is conducting an investigation.  

However, by its nature, the information expected to be obtained 

during the parties’ destructive protocols was not collected by NIST. 

NIST may or may not seek to evaluate it. The Town believes, firmly, 

that someone ought to make use of that information no matter what 

happens in this action.  

The Town is willing to be the entity that uses that information 

regardless of the results of the lawsuit. Consequently, the Town has 

done its best, under the existing conditions, to authorize public funds 

to acquire it. 

Accordingly, pursuant to the January 21, 2022 order approving 

the inspection protocol, which authorizes the Court to make the cost 

allocation, the Town respectfully requests that the Court grant this 
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motion, allowing the Town to continue its participation under the 

proposed terms. 

ARGUMENT 

 
I. The Town Is Authorized To Observe The Inspection 

Protocols. 
 

On January 21, 2022 the Court approved the parties’ 

destructive protocol with respect to the collapse site. Ex. 1 (“Joint 

Protocol”). In that order, and by agreement among the current 

parties, the Court decides the allocation of costs. Joint Protocol at 

p.2, ¶5. Previously, on December 22, 2022, the Court granted the 

Town’s request to participate in the Joint Protocol, despite not being 

a party. Ex. 2. That order, however, restricts the Town’s participation 

to that of an interested observer. The Town cannot object to the Joint 

Protocol (or any protocol) and it may not compel any party to consider 

its input. Id. The other parties to the litigation urged these 

restrictions as part of their objections to the Town’s request to 

participate in the Joint Protocol. 
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II. The Town May Be Prejudiced Because Of The Parties’ 
Actions. 

 
What is troubling is that some of the parties seeking to exclude 

the Town have given the Town notice, under section 768.28, Fla. Stat. 

of their intent to sue. Despite declaring their intent to sue, they have 

actively sought to prevent the Town from preserving its defenses, 

including the ability to offer expert opinion at trial as to the cause of 

the collapse. No existing party has been restricted in the same 

manner as the Town.  The Town is unaware of any other government 

being placed on notice of suit. 

Remarkably, not one of the existing parties has sought to limit 

or avoid the six-month investigation period provided to the Town by 

section 768.28.1 None of them have acknowledged or recognized the 

undue burden placed upon the Town by threatening litigation, 

delaying the Town’s right to compulsory process, and fighting the 

Town’s efforts to participate, all while they forge ahead with a 

                                                             
1  The Town is unable to waive the investigation period on its own due to 
obligations it owes to its liability insurance carrier. The Town cannot prejudice 
the carrier’s right to control litigation, including when litigation can be initiated 
against the Town, by taking unilateral action.  
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destructive inspection protocol that will, by its nature, destroy 

evidence. 

The Town has accepted the Court’s rulings and complied with 

the Court’s orders. While the Town understands the Court’s purpose, 

the limitations placed upon it may already have resulting in material 

harm to the Town’s legal position as a party, should that occur. As a 

result, the Town’s respect for the Court and its compliance with 

orders should not be construed as a waiver of the Town’s right to 

assert prejudice or spoliation of evidence at a later time. 

III. The Town Is Attempting To Avoid Prejudice And Protect Its 
Legitimate Interests As A Government And Potential Party. 

 
By this Motion, the Town seeks to avoid further, possibly 

irreparable, adverse impact upon its dual role as a government entity 

and a potential party. Although the Town has conceded, as it must, 

that it has no constitutional right to investigate or access to 

compulsory process at this stage, there should be no dispute that the 

Town has a moral and ethical obligation to ensure that a complete 

understanding of what happened is obtained. As its elected officials 

have expressed since the day of the collapse, they believe they have 
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a duty to their residents to uncover what happened and prevent it 

from happening again, all in the interest of public safety.  

However, because the Town is not a party, it must spend public 

money to participate in this action. Following the collapse, Miami 

Dade County shut the Town out of the County’s investigation, 

allowing only NIST to inspect the site.  NIST, for its part, should have 

coordinated its investigation, “to the extent practicable, with qualified 

researchers who are conducting engineering or scientific … research 

relating to the building failure.” See 15 U.S.C. 7303(c)(2).  There was 

no attempt to coordinate with the Town or its expert.  Once the 

County’s investigation concluded, the site was turned over to the 

Receiver, who has also refused to allow the Town to enter and inspect, 

even joining the plaintiffs in their opposition to the Town’s 

participation in the destructive testing. 

IV. Although The Parties Have Refused To Share With The 
Town, The Town Has Shared With The Parties. 

 
What the parties continuously overlook, and never mention to 

the Court, is that they have relied upon the Town to do several things. 

In October, Miami Dade County abandoned the site without notice to 
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anyone. This resulted in the loss of pumps needed to remove water, 

with the result that the site flooded, possibly destroying evidence.  

The Town paid for pumps to remove that flood water and 

disposed of it in the Town’s stormwater system, which is operated by 

the Town and paid for by residents of the Town. 

The Town paid for its own investigator. The Receiver himself has 

consulted with and utilized the expertise of the Town’s expert on 

many occasions, but the Town has never sought reimbursement for 

that time. 

The Town paid for: 

1. Light Detection and Ranging (“LIDAR”) 
surveying and the survey results of all physical 
elements of the site, including a topographical 
analysis of the basement slab; 
 
2. Metallurgical testing (non destructive); 
 
3. Ground Penetrating Rader (“GPR”) 
surveying of reinforcing and the basement slab; 
and 
 
4. X-rays of encapsulated columns at the 
site. 
  

The cost of that work is approximately $150,000, yet the Town 

shared the results with every party, without demanding any cost 
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sharing agreement.  All of these four items are part of the Court 

approved Joint Protocol.  Already, the Town has defrayed the parties’ 

expense, but receives nothing, not even the unopposed ability to 

participate, in return. 

Not one party, not even the Receiver, mentioned the Town’s 

contributions on Friday, January 21, 2022 at the case management 

conference. To the contrary, the Receiver actually suggested the Town 

was unwilling to pay its fair share despite knowing that the Town had 

done these things and that the Town was willing to pay $200,000 

more, as presented at the time. 

V. The Parties Have Not Reached Agreement Concerning The 
Town’s Share Of The Costs. 

 
At that same hearing, the Court asked the Town and other 

parties to reach an agreement on the Town’s participation. The Town 

has attempted to do so, but at least as of the time of filing this Motion, 

without success.2 As a result, the Town’s attorney needed further 

direction from the Town Commission in anticipation of being asked 

                                                             
2  The Town’s attorneys will continue to try to work with the existing parties 
to reach an agreement until the last possible moment. 
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on January 28, 2022 what the Town’s position on the inspection 

protocol costs would be. 

VI. On January 26, 2022, The Town Held An Emergency 
Meeting To Authorize Even More Contribution To The 
Costs. 

 
The Town, like other Florida government entities, operates 

through public meetings and according to Florida’s Sunshine Law. 

Only the Town Commission, at a public meeting, can authorize and 

approve significant expenditure of public funds. 

The Town Manager requested an emergency special meeting of 

the Town Commission, which took place on January 26, 2022.  The 

Town’s attorneys were, as a result, required to appear in public and 

seek direction from their client.  This, too, is a burden no other party 

to this action shares. 

Over the course of four hours, the elected officials sought to 

balance the substantial and potentially open-ended expenditure of 

tax-payer money against the need to know what happened. After 

discussion, the Town authorized payment of 10% of the inspection 

protocol costs or $500,000, whichever is less, and the ability of the 
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Town to choose not to participate further at any time.3 The Town also 

directed the attorneys to return for further discussion if (1) the cap 

is reached and the inspections are not complete; or (2) if the parties 

are able to provide a firm, total cost for the Town’s share. In other 

words, the Town may be able to authorize more contribution, if there 

is more information or more accurate and precise estimates of the 

costs involved. 

The Town was, in its own words, unable to authorize a “blank 

check.” This was expressed by not only elected officials, but also 

members of the public during the meeting. The existing estimates for 

the proposal fix neither the costs of the work nor the percentage 

share of any party or interested party. The Town understands that 

the existing arrangement among the parties’ results in a fixed 

percentage for the plaintiffs, but a shifting percentage for the 

defendants, which may be greater or lesser than it currently is 

depending on the number of defendants participating.  The Town 

does not fall into either category, despite its desire to be treated the 

                                                             
3  This possibility was suggested by Mr. Thomas during the January 21, 
2022 hearing. The Town understands that Mr. Thomas acts as the defendants’ 
lead attorney concerning the inspection process. 
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same as any other party due to the notices of suit. All of this has left 

the Town’s monetary exposure entirely uncertain. 

VII. The Town’s Proposal Is Reasonable And Will Benefit The 
Parties And The Public. 

 
The Town’s proposal is a reasonable share of the costs and a 

reasonable cap in light of all the circumstances and uncertainties, as 

articulated above. It protects the Town’s interest in participating in 

the protocol as a potential party and protects the Town’s interest in 

investigating the cause as a government expending public funds.  

This proposal reduces the risk of prejudice if (when) the Town 

is made a party to the lawsuit. This risk increases every time there is 

additional activity by the parties, which the Town cannot 

meaningfully participate in. The Town is not asserting the existence 

of prejudicial harm now, but it does reserve argument on those issues 

for a proper time. The point the Town desires to make is that 

prohibiting the Town from participating in the destructive inspection 

process, when the Town is proposing reasonable terms to share in 

the costs, will significantly increase the risk of prejudice. 

The Town’s willingness to participate by paying an additional 

$500,000 (perhaps more) in addition to the more than $150,000 it 
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has paid already, can and should serve to reduce every other parties’ 

costs, including those of the plaintiffs. 

VIII. The Town Seeks Information In Service Of The Public 
Interest. 

 
The Town recognized on January 21, 2022, during oral 

argument, that it does not have to participate or pay money for these 

inspections. Nevertheless, it has chosen to do so at public expense. 

It is doing so because it resolutely believes it needs the information 

to fulfill its role as a government even if it never becomes a party.  

As the Town’s elected officials often expressed during the 

emergency meeting on January 27, the Town believes it owes a moral 

and ethical obligation to the Town’s residents to discover the cause 

of the collapse. While there may not be a constitutional right or duty, 

that does not change the nature of the key issue from the Town’s 

perspective.  But the Town is not a large municipality and its ability 

to participate using public funds is not inexhaustible. 

Because the parties can settle their disputes, there is a great 

risk that this case will not end with any trial on the merits. There is 

a significant chance that no expert will ever testify and there will 

never be a finding of cause, based on the inspections conducted by 
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the parties.  Accordingly, the information that is obtained could easily 

go to waste as a result.  

CONCLUSION 

Regardless of whether the Town is sued or the case settles, there 

is still a legitimate public interest in and a need for the inspection 

results. There is no guarantee that NIST will reach a definite 

conclusion on the cause or even the correct one.  NIST’s experts are 

just as fallible as any other expert is.  Relying entirely on that 

investigation is akin to placing all of one’s eggs in a single basket. 

There is no certainty that NIST will even want to see all of the results 

of the inspection in this case. By its nature, the destructive 

inspection by the parties only includes information that NIST did not 

collect and has not considered. 

The Town should be allowed to participate under the terms of 

its proposal. This will both ensure that this valuable data, which 

cannot be obtained by any other means, is not lost, and that the 

Town’s defense, if that becomes necessary, is not irreparably 

prejudiced.  

Wherefore, the Town respectfully requests the entry of an order: 
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1. Confirming the Town’s expert’s right to participate in the 

inspection protocols; 

2. Allocating to the Town 10% of the inspection costs up to 

an initial cap of $500,000; 

3. Allowing the Town to cease participation when the Town 

deems it necessary or prudent, retaining the data derived from the 

work on the protocol performed up to that point; and 

4. Such other and further relief as the Court deems just 

and equitable. 
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CERTIFICATE OF SERVICE 
 

I certify that the foregoing document has been furnished to all 
counsel or parties of record via Florida’s e-portal on January 28, 
2022.  
 

WEISS SEROTA HELFMAN  
COLE & BIERMAN, P.L. 
Attorneys for Town of Surfside  
2525 Ponce de Leon Boulevard, Suite 
700 
Coral Gables, Florida  33134 
Tel: 305-854-0800/Fax: 305-854-
2323 
 
By: /s/  Eric P. Hockman  
 JOSEPH H. SEROTA 
 Florida Bar No. 259111 
 JSerota@wsh-law.com  
 LMartinez@wsh-law.com 

 ERIC P. HOCKMAN 
 Florida Bar No. 64879 
 EHockman@wsh-law.com 
 LMartinez@wsh-law.com 

 
 



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL
CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO: 2021-015089-CA-01
SECTION: CA43
JUDGE: Michael Hanzman

In Re: Champlain Towers South Collapse Litigation
 Plaintiff(s)

vs.

N/A
 Defendant(s)
 ____________________________/

ORDER REGARDING JOINT PROTOCOL FOR TESTING AND MATERIAL
SAMPLING – COLLAPSE SITE

    THIS CAUSE came before the Court upon a series of conferences and hearings, including the

December 22, 2021 evidentiary hearing, the Court’s December 30, 2021 sua sponte Order, the

Court’s January 3, 2022 Order, and hearings on January 14, 2022 and January 21, 2022.  The

Court  having  considered  the  issues  and  positions  of  the  parties,  it  is  ORDERED AND

ADJUDGED as follows:

The parties and their respective experts, consultants, and subcontractors shall

promptly mobilize and begin invasive testing at the collapse site at the beginning of

February.  The invasive testing shall be performed pursuant to the agreed upon

Champlain Towers South Collapse Investigation: Joint Protocol for Testing and

Material Sampling – Collapse Site (the “Joint Testing Protocol”), which was

submitted to the Court on January 21, 2022.

1.

Unless otherwise provided in the Joint Testing Protocol, the testing performed on

site will be coordinated and overseen by the independent Consultant, Geosyntec

Consultants, Inc. (“Consultant”), which was chosen by the Receiver with the

2.
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consent of the Parties.  The Consultant, subject to review by all parties, will employ

testing agencies and contractors required to carry out the goals of the Joint Testing

Protocol.

The Joint Testing Protocol shall allow all parties adequate opportunity to collect

and test evidence so as to allow the parties to properly investigate the cause of this

collapse as well as the claims advanced by Plaintiffs and any potential defenses.

3.

 The Parties shall keep the Court informed as to the scheduling and progress of

the testing being performed pursuant to the Joint Testing Protocol. 

4.

Except for the costs attributable to additional or specialized testing, which costs are

the sole responsibility of the Participant seeking such additional or specialized

testing, each Participant’s or other third-party’s allocation of the costs incurred

through performance of this Protocol shall be determined pursuant to an order from

the Court to be issued subsequently. 

5.

DONE and ORDERED in Chambers at Miami-Dade County, Florida on this 21st day of
January, 2022.

2021-015089-CA-01 01-21-2022 1:47 PM
Hon. Michael Hanzman

CIRCUIT COURT JUDGE
Electronically Signed

 

No Further Judicial Action Required on THIS MOTION

CLERK TO RECLOSE CASE IF POST JUDGMENT

Electronically Served:
Aaron Podhurst, apodhurst@podhurst.com
Aaron Podhurst, dricker@podhurst.com
Adam A Schwartzbaum, adams@moskowitz-law.com
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL
CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

CASE NO: 2021-015089-CA-01
SECTION: CA43
JUDGE: Michael Hanzman

In Re: Champlain Towers South Collapse Litigation
 Plaintiff(s)

vs.

N/A
 Defendant(s)
 ____________________________/

ORDER GRANTING, IN PART, TOWN OF SURFSIDE’S MOTION TO AUTHORIZE
TOWN AS A PARTICIPANT UNDER THE PROTOCOLS FOR INSPECTION,

INCLUDING INVASIVE TESTING

    This  cause came before the Court  on December 15,  2021,  upon the Town of  Surfside’s

(“Town”)  Motion  to  Authorize  Town as  a  Participant  Under  the  Protocol  for  Inspection,

Documentation, and Storage of Components, Remnants, and Debris of the Champlain Towers

Collapse (“Motion”), and the Court having reviewed the Motion and support, having heard

argument of counsel, and being otherwise fully advised in the premises finds and orders as

follows:

Findings

A. The Town, based on its status as either the local government entity in which the property

on which the Champlain Towers South Condominium building was situated (the “Property”)

or as a potential defendant put on notice of  potential claims pursuant to Sec. 768.28, Fla.

Stat., has no constitutional or statutory right to access the Property, nor does it have any right

to compulsory process, absent a warrant or other lawful circumstance.
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B. The Court, however, does have discretion to control matters of discovery and matters of

production of evidence and compulsory process.

C. In addition, the Town has received notice of potential litigation in this case and it is at

least possible that once the six-month notice period required by Section 768.28, Fla. Stat. is

over, the Town may be a party to this litigation.  Accordingly, the Town has an interest in the

outcome of this litigation.  Nothing in this Order should be construed as giving the Town or

its expert any “aura of independence.” 

D. While the Legislature gives the Town the right to an investigatory period, the Town does

not have the right to compulsory process through Section 768.28, Fla. Stat., unless and until

it is a named defendant in this or any other litigation relating to the Champlain Towers South

collapse

E.   The Court finds that the Motion presents the Court with a matter of discretion.

            Therefore, it is ordered and adjudged as follows:

Subject to the Court’s rulings on the record at the hearing on the Motion, the Court

will exercise its discretion to afford the Town the right to participate in the parties’

agreed upon protocol as adopted by the Court.

1.

The Town will be bound by that protocol and will not be able to deviate from the

adopted protocol in any way.

2.

The parties are free to accept the input from non-parties, including the Town, and

its experts, in drafting and preparing a protocol to be submitted to the Court. 

However, the parties are not bound to accept any changes proposed by the Town

and are free to adopt or disregard any of the Town’s suggestions as the parties

see fit. 

3.
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Once the protocol is adopted by the Court in an appropriate order, the Town will be

permitted to participate in the protocol subject to the following limitations:  The

Town may not cause any delay whatsoever, any disruption, or any other problems

of any nature with regard to the efficient implementation of the protocol;The Town

will not be entitled to any additional testing on site, which is not sought by the

parties, absent leave of Court.

4.

If deemed warranted, the Court will not hesitate to revoke the privilege of

participation which the Town has been given through this Order and require the

Town’s experts removed from the Property.

5.

DONE and ORDERED in Chambers at Miami-Dade County, Florida on this 22nd day of
December, 2021.

2021-015089-CA-01 12-22-2021 1:36 PM
Hon. Michael Hanzman

CIRCUIT COURT JUDGE
Electronically Signed

 

No Further Judicial Action Required on THIS MOTION
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